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I. SUMMARY STATEMENT 

JAMES J .  CLANCY, the undersigned, pursuant to 47 U.S.C.A. 5 405 and 47 

C.F.R.. 9 1.106, petizioas the Federal Communications Commission (hereinafter "FCC") 

t~ mamkki its dwkioa and G&u,  released November 14,. 2002, approving the merger 

of' ,J,'F&.T &wd$and a d  (.bmcas% Corporation, Order, &@&om for Consent to the 

Transfer of Control of licensa jmn Corncast Corpaf ion  md AT&T Corp., 

Transferors, to AT&T Corncast Coporutivn, Transferee, MB Docket No. 02-70 

(hereinafter "The Order") with reference to "In the Matter of Applications for Consent to 

the Transfer of Control of Licenses From Comcast Corporation and AT&T Corp., 

Transferors, To AT&T Comcast Corporation, Transferee" (hereinafter "the Proceeding")' 

The FCC's denial of Petitioner's Ex Parte Petition was premised upon the 

erroneous assumption that Petitioner had submitted an unsupported claim that AT&T has 

violated Federal Communication Law and Policy by disseminating obscene material and 

subliminal advertising, using its cable TV operation. In fact, Petititoner's claims were 

substantiated by evidentiary material, filed contemporaneously with Petitioner's Ex Parte 

Petition on November 4, 2002, and which was further supplemented by the filing of 

additional evidentiary material on November 12 and 13, 2002. This evidence should 

have been considered by the FCC, and a hearing should have been set regarding the 

obscenity issue. 

.. _" L:--Z..' I- . ." 
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Both Illinois Citizens Committee for Broadcasting v. FCC, 515 F.2d 397 (1974), 

andh'owcw Communications Corporation v. FCC, 900 F.2d 351 (1990), indicate that the 

use of MemJ channels of communicahm by ECC Licensees to transmit obscenity is 

contrary tu thu: public interest, and comxmed citizens b r ~ e  an important role to play in 

the ad,pdicuaiuoa I1.f such obscenity ism, dizn  such issues are placed before the FCC. 

Howawq ia tbc instmt case., any meaninghl participation. in that process will be cut off, 

iinless the FCC granrs reconsideration of its Order herein. Petitioner is aggrieved by the 

FCC's action and The Order in this Proceeding, and his interests were adversely affected 

by such action and Order, as more hlly set forth herein and in the supporting declarations 

of James J. Clancy and Carol A. Clancy. In the interest of justice and in the public 

interest, the FCC should grant reconsideration of The Order, should vacate The Order, 

and should grant Petitioner's request for a hearing on the issue of obscenity and 

subliminal advertising, as prayed for herein and in his Ex Parte Petition. The failure by 

the FCC to review relevant evidence in its possession concerning violations of federal 

communication law, involving obscenity and subliminal advertising, in connection with 

. -~ the Application of AT&T for Transfer of FCC. Licenses, was; under the circumstances, 

unfair, unjust, arbitrary and capricious, and contrary to the public interest. Under the 

circumstances, granting the aforementioned Application by AT&T is inconsistent with 

the public interest, convenience and necessity, for the reasons stated herein, and in 

Petitioner's supporting papers and evidence. 

%&i~&s Petitioner respectMly akgm as fo!F.ows: 
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II. BACKGROUND OF PETITIONER'S EXPARTE PETITION 

1. In mid to late October ofZ002, my daughter, Carol A. Clancy, contacted the 

FCC Media Bureau v m  my belLalfb.y.lelep~~~t~c. for the purpose of determining whether it 

wm sti@ p~~iLale  form iwiividcrai ( w b  had nut yet. EEU& any filing in MB Docket No. 

82-70) lo pai$ii:.ipaw iv fire P m c d n g .  Seel3ectorcttbmr @t2wol A. Clancy in Support of 

the E W ~ m  ~$Jarna J. Cdmcy for Reconsideration, mnterarposaiieously filed herewith 

(hereinafter * D e  Declaration of Carol A. Clancy").' Declarant Cwd A. Clancy 

explained the following3 to FCC personnel: 

1. that an individual wanted to place important evidentiary matters regarding the 

negative business activities and conduct of AT&T involving its cable TV 

operations, which were contrary to and violated the public interest; 

2. that this conduct undermined AT&T's basic character as an FCC Licensee, 

and was so egregious that it reflected negatively upon AT&T's basic 

qualification to continue to hold an FCC Licensee; 

3 .  that evidence of this conduct should he taken into consideration by the FCC 

~~ 

" '- -- -= DecisioD .. . Makers before making any decision in the Proceeding. 
~ . -  

FCC personnel Roger Holberg told Declarant Carol A. Clancy the following4: 

1, that the "basic character" of AT&T as an FCC Licensee was relevant to the 

Proceeding in ME3 Docket No. 02-70; 
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2. that it was still possible for an individual to participate and address the "basic 

character issue" in the Prmeding by filing an "expmtepresentution," under 

47 CFR Section 1.1206 [permit-but-disclose proceedings]; and 

3. that any expurtepresenfath should be sent to "Secretary, Federal 

Connmunications Comrnvnkaikm~ -1.65 12th Street, S.W., Washington, D.C 

2QS54." 

2. On Mo~lday, Ncwember 4, 2002, on my behalf, Declarant Carol A. Clancy 

transmitted to the FCC. the Ex Parte Petition of Jumes J. Clancy To Deny Applications 

andRevoke Licenses, dated November 3, 2002, together with certain supporting 

evidentiary exhibits (hereinafter collectively "The FCC November 

"same day delivery" via Federal Express. Although my Ex Parte Petition was in 

electronic format and could have been filed electronically, the supporting evidentiary 

exhibits were not in electronic format. These supporting evidentiary exhibits consisted of 

the following': 

Filing"), using 

1 .  Two DVD disc copies (parts 1-2) of the "timed" version of the 129,600 frames 
. .  . _ P  _--_ 

. (captured within the computer) of the feature "More Than AHm&hl:.4." %&.- 

DVD disc copies contain the film "More Than a Handful 9," together with 

pandering Previews shown Before and Previews shown After said film, which 

collectively are representative of AT&T's entire "In Demand, Pay Per View, 

Adult's Only" programming, and which demonstrate that AT&T's violations 



of federal law, as complained of herein, are intentional and willful.6 

[Referem: Ex Parte Petition, at 61. 

2. Exhibit A ita skippart ofthe Ex Parte PetiCiore uflarnes J. Glancy, consisting of 

a partid Xi& (3f XT&T &bk Lramrtliss!ions d a b m e  programming.' 

[Rekmm". E% PmC.  PCtitEtioJa at 41. 

3 .  Time and Motion Stu&: of AT&):'s Transmissions of "pandering" previews, 

shown after the feature "More Than A Handful 9," which show the use of 

"subliminal frames.'I8 [Reference: Ex Parte Petition, at 5-6.1 

The above-referenced evidentiary exhibits could not he transmitted to the FCC 

Decision Makers in the Proceeding except by the use of a delivery service (such as U.S. 

Mail or Federal Express). I considered it absolutely essential that this supporting 

evidence reach the FCC Decision Makers before they rendered a decision in the 

To date, Declarant Carol A. Clancy has been infomied by FCC persolme1 Roger Holberg that of the two 
DVD discs filed, only one D W  disc (consisting of Palt I, the first portion of the obscene movie "More 
Than A Handful 9") has been located by the Media Bureau. See Declaration of Carol A. Clancy, at 
paragraph 11 therein. The location of the second DVD disc (consisting of Part 11, the last portion of the 
obscene movie "More Than A Handiul 9" and pandering previews, including the previews containing 

--L-s_ubliminal frames!) apparently> &er filmE,-tfaS.been lost by the FCC. An exact duplicate copy of this - 
second DVD disc is being lodged with the FCC contemporaneously herewith under separate cover, with the 
request that the FCC receive it and in the interests of justice and in the public interest deem it nunc pro tunc 
as having been filed November 4, 2002, under the FCC's power to correct filing emors caused by the 
Agency. See 47 C.F.R. 5 1.7, which indicates that the FCC has the power to determine the date of filing of 
pleadings and other documents, by decision of the Commission or of the Coiunussion's staff acting on 
delegated authority. 

' Although filed on November 4,2002, Exhibit A, consisting of a partial list of AT&T Cable transmissions 
of obscene programming, setting forth the nanie of over 100 obscene movies, together with the date and 
,&me1 of their transmission over AT&T's cable TV service, has apparently been lost, after filing, by the 
F E .  An exact duplicate copy of &is ZiSr i s  being lad@ with the FCC, with the request that the FCC 
receive it and in the ~&m&s olfj.iistice .dam jt n m c  j?,w ?wx. ;&s h i n g  beerr filed November 4, 2002, 
mder the FWspm-;. bo .amcot ri 1 mmz cmwd by ck Agcxcy~. Sm .:'? C.F.R. § 1.7, which indicates 
that the FCC &,mihe power to.detcrn&c Uiedak of filing cf pleadiigs aiut o$dw dauments, by decision of 
tk Commission m: of the CanmJi>xisn.k s#&f.&.iiq; o:a ilck~::a~cd aulhurity 

!;re "Eyhshibif in Sqipiwr @h,: Ez; iPurti? Pehdiwx i - ~ f . hne : i  .i. fCiunq:. Time ond Motion Study ofAT&T's 
Ti.~ins~~iss~on of >wnt..winf previiws, shown uJir the jka?ur*e ' , h h r  Than A Handful 9, ' which show the 
use o f - ' ~ ~ r b ( I r i n n l , f ? ~ ~ , ~ . '  pefcrence: Ex Parte Petition at 5-61',, on file herein and marked "Received & 
lnspeqted, Novembcr 4, 2002, FCC-Mailroom" 
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Proceeding. Therefore, Federal Express "same day delivery" service was used to file my 

1% Purfe P ~ t i l i o ? ~  in order to lodge the supporting evidence before the expiration of the 

FCC designated J Wday ideal cycle established by Agency personnel for this 

Pmc'eeding Bfve Federal E.xl;nu-ess charge for same-day delivery wras $204.97.9 The FCC 

Ke.vabes 4$h Fnhg was ar2d.maw8 tu: "Secretary, Federal Corimmnications 

Communication, 445 12th Stret,  S..W.., WasKington, D.C. 20554. " 

The supporting evidence was vkwd. by me t o  be crucial in establishing the truth 

of the claims set forth in my Ex Parte Petition, dated November 3, 2002, and filed 

November 4, 2002. See Illinois Citizens Committee foor Broadcasting, et nl. v. Federal 

Communications Commission, 5 15 F.2d 397 [holding that the FCC has jurisdiction to 

determine the issue of obscenity, and that representatives of the public have a role in FCC 

proceedings concerning obscenity determinations]. See, also, Monroe Communications 

Corporation v. Federal Communicatzom Commission, 900 F.2d 351 (1990) [in a 

licensing proceeding context, holding that dissemination of obscene material is 

proscribed as contrary to the public interest and is relevant in determining whether the 

..-.. . ,I, licensing action requeited by an FCC License Applicant would be..'% the public interest." 

Holding, also, that in order to raise an obscenity claim before the FCC in a licensing 

proceeding context, ordinary citizens are not required, in the first instance, to set forth 

allegations constituting a prima facie case of obscenity, as defined in Miller v. California, 

413 U.S. 15, 24 (1973).]. See., also, 47 U.S.C. 5 559 [proscribing transmission of 

r&ww& c&k p-ogcammin&, axL 1% US. C. 5 E 468 [proscribing, distribution of obscene 
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material by cable or subscription television], and 18 U.S.C. § 1466 [prohibiting engaging 

in the business of selling or transferring obscene matter]. 

3. (;h November 4, 2002, in trackmg the delivery of The FCC November 4th 

Filing, DerXa.rant Carol A. Clancy was told h t  Federal Express had attempted delivery 

of The FCX Hmmdxr 4th Filing, but that &e Secretaryas office had refused to receive 

the p d . ~ . , ~ ~ '  W m t ;  tar81 A. Clancy telephoned the FCC, and was told that because 

of anti-terrorist precautions, only packages sent via United States Mail could be received 

at the FCC's Washington, D.C. address. Any package sent via Federal Express had to be 

delivered to "9300 E. Hampton Dr., Capitol Heights, Maryland 20743." Declarant Carol 

A. Clancy then telephoned Federal Express, and directed that The FCC November 4th 

Filing be immediately delivered to the Capitol Heights address." 

4. On November 4, 2002, Declarant Carol A. Clancy made a number of telephone 

calls to the FCC to ascertain whether The FCC November 4th Filing had been received 

by the FCC. Since she could not ascertain from the FCC personnel whether the Agency 

had in fact received my Ex Parte Petition, plus exhibits, she was advised to "e-mail" a 

copy of my Ex Parte Petition using the FCC electronic filing system - which she did.'* 

Although Declarant Carol A. Clancy had been told by Federal Express that the package 

would be delivered on November 4, 2002, on the following day (November 5, 2002), she 

called the tracking service for Federal Express, and they confirmed that the package 

(containing my Ex Parte Petition and the supporting evidentiary exhibits described in the 

wcorrqawiyi'ylng, ikxtificate ~LSmice)  had. bmo. dehvwtxl intact and received by the 
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FCC." Declarant Carol A. Clancy has made multiple inquiries to Federal Express, and 

has been informed that th.e 7hc FCC LW<~vcn~ber 4th Filing (consisting of my Ex Parte 

P'etitim mrd supportrt¶g eridmtim;i: e.dnWs) was delivered undamaged, unopened and 

&act, and wzs rewk-4 by the Fede.ra.l Oommnicaticsns Commission on the afternoon of 

khday,  Navrmbw 4,2WL a. appmxinr~cq 5 p,m., at the address specified by FCC 

pmoniid K o g a  f%&erg. [9300 E. Harnpton Dr., Capitol Heights, Maryland 207431. 

According to Federal Express, the name of the person who received The FCC November 

4th Filing, on behalf of the FCC, was "B. Pet t i f~rd." '~ 

5. On November 4, 2002, Declarant Carol A. Clancy had a conversation with 

Margo Davenport, concerning the following'': 

1. Declarant Carol A. Clancy discussed some of the procedural problems that 

had been encountered in filing my Ex Parte Petition, with supporting 

evidentiary exhibits, and, in general, the difficulty of sending evidentiary 

exhibits to the Commission. 

2 .  She reiterated my concern that the matters presented by the evidentiary 

. ", .:-. . .  . . .exhibit.s supporting my Ex Parte Petition should be examined and determined .- 

by Commission decision-makers before any decision was taken on the 

Applications filed in the AT&T/ Comcast matter 

3. When Davenport asked Declarant Carol A. Clancy to describe briefly the 

substance of my Ex Parte PeMion, she explained to Davenport that the 
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Petition asserted: that AT&T lacked the basic character qualifications 

required of all FCC Licen.se,es, by reason of their past and present conduct in 

transmitting specifically identified obscene matter as a regular and continuing 

caurse of conduct; that t k .  basic character qualificatiom required of all FCC 

Licensees had been placsJ d o  iswe by the AT&T Appkcations; that under 

f d e d  I a v ,  t.he trmsrmi;rjPon mfohscenity over cable TV is not in the public 

inters< a i d  that AT&T's conduct demonstrates it lacks the requisite FCC 

License holder character qualifications. 

4. When Davenport asked Declarant Carol A. Clancy to name the specific 

programming that formed the subject matter of the complaint (e.g. whether it 

was HBO, Playboy, etc.), she responded to Davenport that the programming 

involved AT&T's transmission of "The Hot Network."'6 

6. Subsequent to The FCC November dh Filing, described above, I filed a 

document entitled: (1) Notice ofLodgingExhibifs in Support ofthe Ex Parte Petition of 

James J.  Clancy To Deny Applications and Revoke Licenses, and (2) Additional 

Contentions, dated November 8,2002, on file herein, which has been marked "Received ._ 

& Inspected, Nov. 12,2002, FCC-Mailroom," and "Received & Inspected Nov. 13, 2002, 

FCC-Mailroom." Transmitted with this filing were the following evidentiary exhibits: 

, .  

1. 3R. x 5 ft. Time and Motion Studies, plus accompanying timed video 

tape copies, of three named obscene movies and preview materials, as transmitted 

o v a  AT&Tr cable TV semke., eatitled: 
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h 
B. 

c. 
u 

E. 

F. 

G 

"101 Cheerleaders & 1 Jock", 
"More Than A Handful 9" (which referenced the separately filed DVD 
which comprised part of 7he FCC November bh Filing, referred to 
above), 
"Hel uri FJeels," 

sepwateiEy fiM DVD which cmqtrised part of' The FCC November 4rh 
a z ' i i q . ,  d k e r E  tu above), 
Pmiews A&er "More 'Thin k Handful 9" (which referenced the 
.siasrar.e:lp filed DVLF that comprised part nf The FCC November 4Ih 
Filing, referred fn sbntie), 
Subliminal Study of the Previews After "More Than A Handfiii 9" 
(which referenced the separately filed DVD which comprised part of 
The FCC November 4Ih Filing, referred to above), and 
a Copy of the Summons and Complaint in the California State Action 
entitled James J. Clancy, acting as a Private Attorney General v. 
American Telephone and Telegraph, lnc., (ATCeT), a New York 
Corporation, et al., No. LC062475, Los Angeles County Superior 
Court, Van Nuys, California. 

*A'S Before "Mwe Than A Handful 9" (which referenced the 

2. A Copy of the Ex Parte Petition of James J.  Clancy to Deny Applications 

and Revoke Licenses, filed November 4, 2002, and 

3 .  A copy of the ,t4emorandum of Understanding between the Federal 

Communications Commission and the Department of Justice concerning 

Complaints and Cases Involving Obscenity and Indecency, dated 1991. 

tU. PETITIONER'S RECONSIBERATION REQUEST 

As explained herein, and in the supporting declarations of both James J. Clancy 

and Carol A. Clancy, Petitioner's Ex Parte Petition raised the issue of that AT&T had 

transmitted obscene material using their cable TV operation, as a repeated and continuous 

business practice, in flagrant violation of Federal Contmunicabion law and policy. The 

evidwitkii d & i t , ~ , ,  fi:M r i m  R m w d x r  4, ZOQ2, 3s wdl as the supporting 

evidentiary er:hj.bits fikd on Noietuber I?. i i d  1.3, 2OCa2, substantiate AT&T has violated 

express yrovisioos of "the Act" (see 47 U.S.C. 5 559), as well as various provisions of 



Title 18 (see, for example, the express provisions of 18 U.S.C. s$ 1468 and 1466). In 

addition, there is evidence that AT&T has utilized "subliminal frames'' in advertising its 

"Acluks Only" si:r.vicc. The FCC has an articulated policy that the transmission of both 

obsc;eaity and srbijminal advertising are contrary to the public interest. Petitioner's 

&eg&ms wexe sqrp~ckd by the aforementioned evidentfeuq. exhibits, and the FCC 

& ~ d d  not decide the Appiimtioos for Transfer of FCC Lirmxie5 in this Proceeding, 

without first taking into consideration and eramining these evidentiacy exhibits. 

Some of the evidentiary exhibits, filed with the FCC on November 4, 2002, were 

either damaged, delayed, lost or destroyed by the FCC." It is unjust that Petitioner was 

prevented from having this supporting evidence considered in connection with his Ex 

Parte Petition in this Proceeding. The filing of November 4, 2002 was supported by 

evidence sufficient to require that the FCC consider and decide that a hearing was 

warranted on the obscenity issue in connection with AT&T's Applicatzonfor the transfer 

ofFCC Licenses herein. It is ludicrous to suggest that justice or the public interest can be 

served by an "enforcement" action taken "subsequent" to the transfer of FCC Licenses. 

On November 4, 2002, the obscenity issue was supported by clear and convincing 

evidence of violations of federal law, and should have resulted in the setting of a hearing 

on the obscenity issue in connection with AT&T's Application for the transfer of FCC 

Licenses herein. Instead, the FCC unjustly "denied" Petitioner's claims, because the 

O E c e  of the Secretary either delayed delivery of Petitioner's supporting evidentiary 

.exhibits tu "&L.' wviewing tire transaction" - until well after the adoption of The 

Order deciding AT&T's Applicatiwm, or in wme instamxs, "lost" or "misplaced" 

" See Declaration ofC'arui.4 Ciamy 
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evidentiary exhibits. This manner of disposing of Petitioner's claims improperly 

relegates $.he issue of "obscenity" as functionally "moot." This action and n e  Order by 

the FCC, is unjust and against the public inkrest 

The t.e.e of The Order, at Section Vir eatitled "Qualifications and Character 

Issues," at p-agiq& 207, states: 

" M o n  SOl(d) of the Communications Act provides that no station 
license my he  musfieired, assigned, or disposed of 'm. any manner except upon a 
finding by the Commission that the 'public interest, convenience and necessity 
will be served thereby.' Among the factors that the 
Commission considers as part of its public interest inquiry is whether the 
applicant for a license has the requisite 'citizenship, character, financial, technical, 
and other qualifications. [Footnote omitted.] The Commission has previously 
determined that, in deciding character issues, it will consider certain forms of 
adjudicated, non-FCC related misconduct that includes: (1) felony convictions; 
(2) fraudulent misrepresentations to governmental units; and (3) violations of 
antitrust or other laws protecting competition. [Footnote omitted.] With respect 
to FCC related conduct, the Commission has stated that it would treat any 
violation of any provision of the Act, or of the Commission's rules or policies, as 
predictive of an applicant's future truthfulness and reliability and, thus, as having 
a bearing on an applicant's character qualifications. Id [Footnote omitted.] The 
Commission has used its character policy in the broadcast area as guidance in 
resolving similar questions in transfer of common carrier authorizations and other 
license transfer proceedings. [Footnote omitted.]" (Emphasis Added.) 

[Footnote omitted.] 

The Order, at paragraph 209, notes: 
. -  

"James .I. Clancy ('Clancy') urges us to deny the 
Application on grounds that AT&T has, over a 23-month 
period from October 20, 2000, through October 2, 2002, 
repeatedly distributed obscene material and subliminal 



messages over its cable system serving La Tuna Canyon, 
California." 

The Orcler, at paragraph 212, entitled "DisccrsSron, " concludes: 

"The p<xties raising issues o f  character and legal non- 
compiimce have failed to c.onvince us that we should deny 
the mmgw hd nn  he sdkgatjcms.. . . . '' 

W& respect io the, specific c%P;;m oflsa!e.% .T .  Clnncy, Pie Order, at paragraph 213, 

.*l%tb2s: 

"We deny Clancy's late-filed petition to deny the 
Application. Clancy does not offer any evidence that a 
court has adjudged that any programming distributed by 
AT&T is or was obscene, nor any ofher evidence to 
support his allegutions.lg . . . . Clancy's allegations do not 
justify action on the petition in the context of this 
proceeding.20 We will, however, refer Clancy's petition to 

I' The Order, at footnote 649, states: "Clancy's petition references several exhibits and attachments that, at 
the time of adoption, still had not been received by staff reviewing the transaction.'' Under 47 C.F.R. 
Section 1.7, "pleadings and other documents are considered to be filed with the Commission upon their 
receipt at the location designated by the Commission." Therefore, supporling evidentiay exhibits had been 
filed with the FCC on November 4, 2002 (the date The FCC November 4th Filing was received), and 
should have been forwarded to the "staff reviewing the transaction." Petitioner is informed and believes 
that the supporting evidentiary exhibits were receipted for by the FCC on November 4, 2002, and that once 
subjected to inspection and review under the "anti-terrorist" FCC procedures, they were receipted for by the 
Office of the Secretary of the FCC on November 6, 2002 (see Declaralion of Carol A.  Clancy), at which 
time they should have been immediately transferred to the "staff reviewing the transaction." Instead, the 
supporting evidence was either "lost" or delayed, so that this relevant and essential evidence could not be 

Thsidered in wnnection with Petitioner's Ex Parte Petilion by the "staff reviewing &e transaction." In 
view of the egregious nature of ATdZT's conduct, this is inequitable, and should be corrected by granting 
Petitioner's Petition for Reconsideration and granting a hearing on the obscenity issue, as prayed for herein. 

*' The Order, at footnote 651, states: 

"See Litigation Recovery Trust Petition for a Determination Whether Conisat Carp. Has Violated 
the Public Interest Standard of the Communications Satellile 4 c t ,  FCC 02-279 (rel. Oct. 28, 
2002)" (holding that an unsupported allegation of obscenity did not warrant requested relief). 

me Litigation Recovery Trust Petition case (containing zrnsubstatiated clainrs of obscenity) is not in point 
hem:, The Ex Parte Petition 0fJarnes.J CIancy had asserted that the prognnnniing disseminated by AT&T 
is "obscene,'" and was siippomd by eviknce.  The .Ex Parte Petition of James J. Clancy does not raise an 
"indecency" &hi, ' i%ceeh~, Pw!i$i+m&i'x aik@%m.! of "obscenity" were supported by the 
evidentiary exMhs contziwd iri The FCC' ,Vovemher ,GI/@:, 5Ld on November 4, 2082 (which were 
later delayed, misplaced, h t ,  or destroyed by the FCC). The "evidenz .of obscene programming," which 
vm3 filed with the FCC c o n t e n ~ p n ~ ~ m a s ~ y  with the  Ex Pnrle r"etIfini7 nrmisted of: (1) 2. DVDs (Part I 
cointained the first part of the &sccne movie eimded " A ~ o R  Than A. fiatidfiird 9"; P a t  U contained the 
concius,ion 0i said obscene movie, as well as certain obscene "pandering pimiens") which illustrated and 
exeniplilified &e content and chancter of  a11 aE the specifically identified obscene films named in the Ex 
Parte Pelifion , (2) one "TimeMotion Study'' providing pictorial evidence of the use of subliminal 
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the Commission's Enforcement Bureau for any further 
action it deems appropriate. In addition, we note that the 
petition was extremciy untimely, having been filed 189 
days after the date for the filing of such petitions and only 
nine days before the Commission's adoption of its Order in 
this proceeding." 

1.t shodd be noted that the Ex f~?ur-te Petition ojJnrnes J.  Clcozcy, with supporting 

exhihi%, wiis ficd within the time p e r i d  ksignated by the FCC for the making of "ex 

p& ppmem?&cms," was filed in . u m p k n ~ x  with the instructions of FCC staff and the 

procedure descxibed in 47 CFR Section 1.1206, and was filed before the expiration of the 

"180-day Timeline" established as the "internal agency guideline" for the ideal 

disposition of the Proceeding (see Declaration of Carol A. Clancy) 

The fact that the violations by AT&T of Federal Communication law were 

brought to the attention of the FCC on November 4, 2002, does not relieve the FCC from 

its duty to adjudicate and resolve the obscenity question in this licensing transfer 

proceeding. The Order, as written, improperly moots the obscenity issue and makes it 

incapable of meaningild examination and just adjudication. 

It is well known that AT&T intended (and has in fact) "spun off' the AT&T 

Broadband division that ran AT&T's cable TV operation. This "spun ofT entity has 

merged with Comcast Corporation to form a new corporation (named AT&T Comcast), 

which will hold the FCC Licensees as Transferree under The Order, unless it is 

reconsidered and reversed. Since "AT&T Broadband" (as a division of AT&T) no longer 

gx&s, and AT&T Corp. (the parent corporation of the former "AT&T Broadband") no 

- '  

advertising frames in the obscem pmderirag prsvi.~w.r {a wpy OY the &tnl pandering previews were 
contained on Part I1 of the DVDs filed, and (3) LI list oT over W) d ~ s c r s c  fiiaus, with detailed information 
concerning dissemination (date, time. cliaiuiel), tlie C O ~ E I U  2nd chnrackr of which were illustrated and 
exemplified by the aforementioneA, obscene movie "MQTC Thiw .A I-llu~dh~l 9" and obscene pandering 
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longer holds its cable TV licensees (unless The Order is reconsidered and reversed), it is 

no "remedy" to "refer Clancy's petition to the Commission's Enforcement Bureau" for 

"further action" (asdated in T!E Order at paragraph 2 1;). 

Moreover, with reyxxi 10 the "ttmeliness" oFPetitionei-'s claims, after the close of 

the April 29th "de&4ac" fix &E. !Xing ofconmens or  p&ions to deny the Application, 

the FCC openly invited the participation of interested persons in the Proceeding by 

permitting presentations under its Ex Parte Presentation Rules (47 C.F.R. 5 1,1200, et 

seq.). It is Petitioner's understanding that the FCC has considered the exparte objections 

ofather individuals and has disposed of them on the merits of those claims, in spite of the 

fact that these claims may have been filed after the April 29, 2002 "deadline." 

The explanation for the delay in filing of James J. Clancy's Ex Parte Petition, on 

November 4, 2002, is explained in the Declaration of James J. Clancy in Support of 

Petition for Reconsideration [i.e. the Ex Parte Petition was filed as soon as Petitioner 

realized that after two years of sending written communication to U.S. Attorney General 

Ashcroft concerning complaints about AT&T's continued violation of federal cable TV 

obscenity law, the Department of Justice was not going to act on or respond to those 

written complaints, and that contrary to the express terms of the Memorandum of 

Understanding (hereinafter "MOU") that exists between the Department of Justice and 

the FCC, the Department of Justice (for some unknown and inexplicable reason) hudnot 

notified the FCC about his obscenity compluints against AT&T's cable Woperation, as 

it wim obligated& & so under the MOU]. Any delay concerning notice to the FCC 

. , .  

. ,  

previews. These claims iyerc l a la  amplified by I'ctiliowr's filing, dated November 8, 2002, which lodged 
additional supplcmeiaal evideiitiq exhibits. 
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concerning the cable TV obscenity violations of AT&T involving Federal 

Communications law and policy was caused by the government, and is not the fault of 

Petitioner. 

T b a f a r e ,  the 6ohv ing  reference to the "timeliness" of Petitioner's Ex Parte 

P&ioa, qpsi~iag in The  Order, at footnote 648, would appar  to be irrelevant: 

"The petition was filed on November 3, 2:06)02!, more than 
six months after the April 29, 2002 deadline h r  6 h g  of 
petitions to deny the Application. AT&T Corp. md 
Comcast Corp. Seek FCC Consent for a Proposed Transfer 
of Control, MB Docket Nc). 02-70, Public Notice, 17 FCC 
Rcd 5907 (2002) (establishing a deadline of April 29, 2002 
for filing of comments or petitions to deny the 
Application); see also 1.939(a)(2)(providing that petitions 
to deny may be filed no later than 30 days from the date of 
public notice listing an application as accepted for filing)." 

The FCC has both the power and duty to address Petitioner's cable TV obscenity claim in 

the context of the AT&T Application in this Proceeding, especially in light of the many 

months (over 21 months) duration of AT&T's direct violation of Federal Communication 

Law and Policy. AT&T's conduct represents a direct violation of Federal 

Communication Policy, and should be adjudicated by the FCC in this Proceeding. This 

policy is expressly contained in The Cable Communication Policy Act, Title 47, Chapter 

5, Part IV [47 U.S.C. 5 5591 which is an amendment to the Communications Act of 1934 

("the Act"), and states: 

"Obscene Programming. Whoever transmits over any 
cable system any matter which is obscene or otherwise 
unprotected by the Constitution of the United States shall 
be fined under title 18 or imprisoned not more than 2 years, 
or bath." 

In addition, the FCC has both the p m v a  and duty to address Petitioner's Ex Parte 

Petition, and the supporting evidentiary exhibits which were in fact filed on November 4, 

2002, and those evidentiary exhibits tiled on November 12 and 13, 2002. These exhibits 
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establish that the issue of whether AT&T has transmitted obscene matter over its cable 

TV operation should be set for a hearing in this Proceeding, and that no decision 

concerning the issue of transfer should be decided unt.il after this hearing. In addition, 

Petitioner has lodged evidence which raised the isstne of whether AT&T has violated the 

FCC's 1984 S W m e n t  on Subliminals, which s&xtes.: "Subliminal projections, which are 

designed ,&I &k&q conscious awareness of advertisemelips, have been found to be 

against the public interest and the spirit and language of section 3 17" of the 

Communications Act.*I This matter should also be reviewed and decided at a hearing, 

which should be held in connection with this Proceeding. 

IV. CONCLUSION 

1. The following evidentiary exhibits, filed with the FCC on November 4, 2002, 

have either been damaged by the FCC, or have been "misplaced" by the FCC: 

( I )  Part I of the DVD disc copy, containing the first part of the obscene film 

"More Than A Handful 9" which is representative of AT&T's entire "In 

Demand, Pay Per View, Adult's Only" programming; 
. 

(2) Part Il of the DVD disc copy, containing the last part of the obscene film 

"More Than A Handful 9" together with obscene pandering Previews shown 

Before and Previews shown After said film, which collectively are 

representative of AT&T's entire "In Demand, Pay Per View, Adult's Only" 

Citing 47 U.S.C. 55 303 and 317, and 47 C.F.R. 73.1212. See Statement of Dr. John Kamp, Assistant 
to the Depty Chief, Mass Media Bureau, Federal Cammunicdtions Comiiussion, Accompanied by Charles 
Kelley, Enforcemiit Division, MASS MPdia Bureau, before the August 6 ,  1984 Hearing on Subliminal 
Communication Technology, House Subcornminee on Transportation, Aviation and Materials. 
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programming, and which demonstrate that AT&T's violations of federal law, 

as complained of herein, are intentional and willful; and 

(3) Exhibit A in Support of the Ex Parte Petition of James J. Clancy, consisting of 

a paktid iist .of AT&T Cable transmissions of obscene programming, showing 

date and channel uf specifically named obscene movies as transmitted by 

AT&T's cable TV opaatioa. 

A tme and correct duplicate copy of thme "damaged" or "lost" evidentiary whibits have 

been filed concurrently with the Declaration ofCarol A .  Clancy. In the interests of 

justice and the public interest, these substitute duplicate copies should be received in lieu 

of the originals, and deemed nuncpro tunc "filed" as of November 4, 2002, pursuant to 

47 C.F.R. Section 1.7. 

2. As both Illinois Citizens Committee for Broadcasting v. FCC," supra, and 

Monroe Communications Corporation v. FCC, 21 supra, indicate, the use of federal 

channels of communication to transmit obscenity is contrary to the public interest, and 

concerned citizens have an important role to play in the adjudication of such obscenity 

issues placed before the FCC. However, in the instant case, any meaningful participation 

in that process will be cut off, unless the FCC grants reconsideration of its Order herein. 

Petitioner is aggrieved by the FCC's action and The Order in this Proceeding, and his 

interests were adversely affected by such action and Order, as set forth above, and as set 

forth in the supporting declarations of James J. Clancy and Carol A. Clancy. In the 

inkrest ,ofjustice and in the public imkrest, the FCC should g!rant reconsideration of The 

22 515 F.2d 397 (1974) 

'' 900 F.2d 351 (1990). 
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Order, released November 14, 2002, and should grant Petitioner's request for a hearing as 

prayed for herein and in his Ex Part Petition. The failure by the FCC to review relevant 

evidence in itspossession concerning violations of federal communication law, involving 

obscenity and subliminal advertising, in connection with the Application of AT&T for 

TransFer of FCC Licenses, was, under the circumstances, unfair, unjust, arbitrary and 

capricious, and wattray to the public interest. Under the circumstances, granting the 

aforementioned Application by AT&T would be inconsistent wirh the public interest, 

convenience and necessity, for the reasons stated herein, and in Petitioner's supporting 

papers and evidence. 

3 .  For all the above stated reasons, the FCC should grant reconsideration of its 

decision and Order, released November 14, 2002, approving the merger of AT&T 

Broadband and Comcast Corporation, Order, Applicationsfor Consent to the Transfer of 

Control of Licensesfrom Comcast Corporation and A T&T Corp., Transferors, to AT&T 

Comcast Corporation, Transferee, IN3 Docket No. 02-70 (hereinafter "The Order") with 

reference to "In the Matter of Applications for Consent to the Transfer of Control of 

Licenses From Comcast Corporation and AT&T Corp., Transferors, To AT&T Corncast 

Corporation, Transferee" (hereinafter "the Proceeding"). 

4. In light of the foregoing, the FCC should immediately stay the effectiveness of 

its decision granting the Applications in this Proceeding MB Docket No. 02-70, pending 

its decision on this Petition; and 

5. The Application of AT&T for transfer of FCC Licenses should be set for a 

hearing on the followiang issues: All relevant violations of federal commuiiication policy 

by AT&T, including the obscenity and subliminal advertising issues, as raised herein and 
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in the Ex Parte Petition ofJan7es J Cluncy, and in Petitioner's supporting papers and 

evidence, should be examined, and notice of  such should be included in the FCC's order 

designating the Application of AT&T for transfer o f  FCC Licenses for a hearing, as 

prayed for herein. 

Dated: December 12,2002 
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CERTIFICATE OF SERVICE 

1. 

2. 

This document is being electronically filed 

Also, pursuant to the Commission's Rules, an original and four copies of 

this Petition for Reconsideration are being sent, using the U.S. Mail 

(Express Mail), addressed to Secretary, Federal Communications 

Commission, 445 12TH Street, S.W., Wahkgton, D C. 20554. 

Dated: December 13, 2002 

9055 La Tuna Canyon Road 

Sun Valley, California 91352-2221 

(818) 352-2069 

23 


	IV CONCLUSWN
	CERTIFICATE OF SERVIGE

